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IN THE UTAH COURT OF APPEALS

THE STATE OF UTAH,
Plaintiff/Appellee,

v.
Case No. 20141013-CA
JOSEPH HOWE,
Appellant is not incarcerated.
Defendant/Appellant.

INTRODUCTION
Mr. Howe adequately preserved his issues for appeal by, through the context of his
cross-examination and opening statements, the trial court would have been able to deduce
his theory that the act itself was never committed. Moreover, Mr. Howe moved the trial
court for a directed verdict indicating to the court that he believed that the City had failed
to provide sufficient evidence that he ever committed an act of lewdness by masturbating
at a public park.
The City, having the burden to prove each of the elements of a crime beyond a
reasonable doubt, failed to provide sufficient evidence wherein a reasonable jury could
find in favor of the City. The cross-examination of each of the witnesses demonstrated
that no eye witness saw Mr. Howe masturbating. The witnesses saw Mr. Howe sitting
under a tree moving his arm. The police saw Mr. Howe with a wet spot on his pants, but
that Mr. Howe explained was due to incontinence.

Because the issues on appeal were properly preserved and the City failed to
provide sufficient evidence of Mr. Howe's guilt, this case should be overturned.
ARGUMENT

I.

Defendant Adequately And Sufficiently Preserved The Issues For Appeal

"For an issue to be sufficiently raised, even if indirectly, it must at least be raised
to a level of consciousness such that the trial judge can consider it." LeBaron & Assoc.,
Inc. v. Rebel Enterp., Inc., 823 P.2d 479, 483 (Utah Ct. App. 1991) (internal citations

omitted). "When the specific ground for an objection is clear from its context, the issue
is preserved for appeal." State v. Gonzalez, 2015 UT 10, ,r 26,345 P.3d 1168. The Court
considers issues unpreserved when "the grounds upon which a motion is made before the
trial court differ from the grounds argued on appeal." Id. at ,r 24. Mr. Howe preserved
the issues for appeal by making the motion for a directed verdict, and the nature of that
motion was communicated to the court not only by the motion itself, but also by the
opening argument and the cross examination of the City's eye witnesses. Further, the
opening brief submitted to this Court does not differ from the theory maintained
throughout trial or from the motion for directed verdict made to the trial court.
In Gonzalez, Mr. Gonzalez moved the trial court for a directed verdict on the
grounds that the State did not prove the elements of murder and obstruction of justice
beyond a reasonable doubt. Id. at ,r 25. The Court noted that while Mr. Gonzalez did not
specifically argue that the State failed to show that Mr. Gonzalez had not been acting in
self-defense, the issue was nonetheless preserved "because '[i]t was clear from Mr.
Gonzalez's opening statement that this case was entirely about self-defense."' Id. at ,r 25
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(alteration in original). The Court concluded that "[b]ecause Mr. Gonzalez's sole defense
to the murder charge was that he had acted in self-defense, it would have been clear to the
trial court that his claim of self-defense was the basis for his motion for directed verdict."
Id. at ,I 26.

Similarly, Mr. Howe's sole defense in this case was that he was not engaging in
the one behavior that the City was accusing him of - masturbating in public and in the
presence of children. From the opening statement of the City, it was clear that its only
theory of the case was that Mr. Howe was not merely engaging in some act of lewdness,
but that he was engaging in the act of masturbation. R. 64:53. Because Mr. Howe's
theory of his defense never changed and was presented to the trial court, the court would
have understood from the context of the trial that when seeking a directed verdict it was
on the basis that the City did not present sufficient evidence that Mr. Howe actually
engaged in the act of masturbation in the presence of children. Accordingly, the issues
were preserved for appeal.
A. Mr. Howe preserved the issues through his opening statement and
through the cross-examination of the eye-witnesses.

Mr. Howe first presented his theory of defense in opening argument. The City
contended that Mr. Howe was masturbating in the presence of children while he was
sitting under a tree at a park. R. 64:53. In opening statements, Mr. Howe explained that
he was never engaging in such behavior and that it was the city's burden to prove that the
events occurred as had just been explained. R. 64:56.
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Mr. Howe continued to present and develop this theory throughout the City's case
in chief. Mr. Howe's cross-examination of each eye-witness consisted of the same or
similar questions which all pointed to the fact that the City could not and did not provide
sufficient evidence that Mr. Howe was engaging in the act of masturbation in the
presence of children. For example, on cross examination of the City's first witness, Mr.
Lindsley, the following exchange took place:
Q.
A.

Q.

A.
Q.
A.
Q.
A.

Okay. Ummm, Mr. Lindsley, did you ever
see Mr. Howe's hands?
Ummm, when I got over to the fence there
was one moment where he was sort of
readjusting his clothes, but apart from that,
no, I didn't.
Did you ever see Mr. Howe's legs?
No.
Did you ever see Mr. Howe's genitalia?
No.
Did you ever see underneath the draped piece
of clothing was covering Mr. Howe?
No.

R. 64:62.
A similar exchange occurred during the cross examination of the City's second
witness, Mrs. Lindsley.

Q.

And Ms. Lindsley, did you ever see Mr. Howe's

hands?
A.
No.
Did you ever see his legs?
Q.
A.
No.
Did you ever see any part - did you ever see
Q.
any genitalia?
A.
No.
Did you ever see under, what he was actually
Q.
doing underneath that sweatshirt that was
covering his lap?
A.
No.
4

Q.
A.
Q.

A.
Q.
A.
Q.
A.
Q.

A.

So you - what did you see?
I saw what to me looked like someone
masturbating beneath a cover.
So if you could be a little bit more specific,
what were his arms doing, what actions did you
see?
His arms were hidden, I didn't see his hands. I
saw motion in his lap area.
But Ms. Lindsley, there was a sweatshirt or a
jacket covering him.
Yeah.
And you saw motion?
Uh-huh (affirmative, I saw movement like, as if
a hand was moving underneath the cover.)
But again, you never saw underneath that
jacket?
No.

R. 64:69-70.
Finally, a third exchange, similar to the first two, occurred with the City's third
eye-witness, Mr. Buie.
Q.

A.

Q.
A.
Q.

A.
Q.

A.
Q.

A.
Q.
A.

And in those moments that you were sort of
investigating Mr. Howe did you ever see his
arms?
Ummm, I could see the top of his arms, sort of
this part of his arms but not the lower part. It
was under the jacket.
And did you ever see his legs?
Ummm, I don't recall.
Did you ever see anything under the jacket?
No, I could not see through the jacket.
Did you ever see any genitalia?
No.
Did you - so at no point were you, did Mr.,
excuse me, did Mr. Howe lift of [sic] the jacket
so that you would have any idea what was
happening?
Not that I saw.
Okay.
I didn't see any genitalia.
5

R. 64:75.
These examinations combined with the opening statement and Mr. Howe's motion
for directed verdict, wherein he stated, "I do not believe that the City has met their burden
to prove that a reasonable jury would be able to find beyond a reasonable doubt that this
offense actually occurred," adequately and sufficiently presented the specific theory of
the case, such that the court could have understood the issues to be ruled on. R.64:94.
Because the specific ground for the motion for directed verdict was clear from the
context, Mr. Howe adequately preserved the issues for appeal.

B. Mr. Howe preserved the issue of whether he was "in the presence of
a child" through the context of his cross-examination
Through the specific questions regarding the presence of children on crossexamination, Mr. Howe properly preserved the issue for appeal. Similar to the exchange
that occurred with the eye-witnesses in regard to Mr. Howe's physical actions, Mr. Howe
asked each of the witnesses about the presence of the children and whether or not they
were aware of Mr. Howe and what he may or may not have been doing. Consider the
following exchanges:
Mr. Lindsley
Q.

A.
Q.

A.

Mr. Lindsley, I'm sorry, you stated your kids
were with you at that time, did they see
anything?
No.
Did they say anything to you about what they
did or did not see?
No.

R. 64:63-64.
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Mrs. Lindsley
Q.
A.
Q.

A.

Ms. Lindsley, did you kids say anything about
what they witnessed?
No.
did they see anything at all? I mean they
probably saw a lot, you were at a park, but in
relation to Mr. Howe?
No.

Mr. Buie
Q.
A.
Q.
A.

... Did you daughter see anything in reference to
Mr. Howe?
Not that I'm aware of. ISo she never said anything to you -- told her to stay in the car.

R. 64:76.
These examinations clearly outline the context of Mr. Howe's theory of the casethat he was not in the presence of children because they did not see or even notice Mr.
Howe. Based on the specific theory presented by Mr. Howe, the issue of whether Mr.
Howe was in the presence of a child was properly preserved.
II.

The Trial Court Erred In Denying Mr. Howe's Motion For Directed
Verdict

Even with the court reviewing the evidence in a light most favorable to the City,
the City has failed to provide sufficient evidence from which a reasonable jury could find
beyond a reasonable doubt that the defendant committed a crime. "An appellate court
should overturn a conviction for insufficient evidence when it is apparent that there is not
sufficient competent evidence as to each element of the crime charged for the fact-finder
to find, beyond a reasonable doubt, that the defendant committed the crime." State v.
Layman, 1999 UT 79, ifl2, 985 P.2d 911 (citations omitted).
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Under Utah Code §76-9-702.5, the City must prove that Mr. Howe was engaged in
the act of masturbation in the presence of a person 14 years of age or younger. The
evidence presented by the City and the testimony garnered from both direct and cross
examination, fail to provide sufficient evidence for the City to meet its burden. As
outlined in Section IA above, none of the eye witnesses saw Mr. Howe masturbating.
They witnessed a man sitting under a tree with his arm under a jacket. That is the extent
of what they saw. That evidence is insufficient to prove beyond a reasonable doubt that
Mr. Howe was engaged in masturbating.
Further, testimony from the officers demonstrated that Mr. Howe had a wet spot
that he indicated was from the incontinence that he suffered and, due to his homelessness,
he had not had been checked by a doctor. R. 64:85. The officers also testified that they
had not checked the wet spot and could not conclude if it were, in fact, urine as Mr.
Howe had indicated. R. 64:88-89, R. 64:93. This testimony, even in a light most
favorable to the City, does not provide sufficient evidence that Mr. Howe was in fact
masturbating. At most, this supports a speculation or hunch of what could have been
happening, neither of which are sufficient to support a guilty plea.
Because the City failed to meet its burden in proving the elements of the crime for
which Mr. Howe was charged, the trial court erred in denying Mr. Howe's motion for
directed verdict.
CONCLUSION

Mr. Howe properly preserved the issues on appeal by presenting the theory of his
defense throughout the context of the City's case in chief. The trial court was aware of
8

the defense's theory and had the opportunity to rule on the specific issue. Furthermore,
the trial court erred in denying Mr. Howe's motion for directed verdict, as the City failed
to meet its burden in proving the elements of the crime beyond a reasonable doubt.
Accordingly, this Court should reverse the trial court's decision and grant Mr. Howe's
motion for directed verdict.

SUBMITTED this 8th day of October, 2015.

AMYN.FO
Attorney for Defendant/Appellant
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